hudﬁlmm-uhﬂfhnjuu.ﬂuﬁmdnﬂﬁdlhmim
scope of the future work 10 be undertaken. The relevant details about the

progress made on these topics are set oul hereunder

(1) DRAFT CONVENTION ON INDEPENDENT GUARANTEES
AND STAND-BY LETTERS OF CREDIT

Backyround

umyuh:rumutimﬂunhnmufpufmmh-ﬁh ment
udmn:rbccﬂlhlidudhrdnmmmndiunnﬂtifmﬂm:im

of completion or any other cenificale, preferably by an independent
These are commonly known as stand-by letters of credit ik

While the traditional letter of credis provides the seller with a secure
nﬂhl.n..ﬂm for payment by the buyer, the stand-by leter of credit is a
default instrument in that it covers the risk of non-performance or defective
performance by a contractor, supplier or other obligor. Guarantees issued
by banks or other financial institutions serve the same function as stand-
by letters of credit, but their distinguishing feature is the independence
of m_;wmmr’: undertaking from the underlying relationship between
the principal and beneficiary.

Stand-by letiers of credit and guarantees, whilst functi i
differ as 1o their legal treatment for the prime reason Humrﬂl:nn:;:;
Imunf:mﬂr is, after all,  letier of credit, and therefore, laws and regulations
governing letiers of credit would generally be applicable to stnd-by letiers
of credit which might not be approprinte for the latter in view of its different
Purpl:lf. As for guaraniees, the legal framework 15 distinet from that
Bovemning stand-by letters of credit as it is characterized by a varied
development of national laws, in particular case law, towards recognizing
:iI; in-:_llpmden:l legal nature of the guarantee. Thus, there exists considerable

ISparily and uncertainty in respect of the legal rules governing the two
kinds of instruments. It has, therefore, been considered desirable 1o impart
A gredler degree of certainty and uniformity in this area.

The Commission, at its twenty-first session ( 1988) conside
red the re
:II:'I::IU,H- Secretary-General on this topic.' It agreed with the :umlmﬁ
s report thai greater degree of cenainty and uniformity was desirable
approved a suggestion made in that report that future work be envisioned

L Due Mo asrm )
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in two stages, the first relating 10 contraciual rules or model terms and
the second pemaining 1o stamtory law.

With regurd 10 the first stage, the Commission welcomed the initiative
taken by the Imemnational Chamber of Commerce (ICC) in preparing Uniform
Ruoles on Guarantees and felt thal comments and possible recommendations
by the Commission could help 10 enhance ihe worldwide acceptability of
such rules. The twelfth session of the Working Group on Intemnational
Contract Practices held in Vienna (November-December 1988) was devoted
to that purpose. That Working Group also recommended that work be initiated
in the Commission on the prepamnion of a uniform law on independent
guaraniees and stand-by letiers of credit, whether in the form of a model
law or of a convention. That recommendation was accepted by the
“ Commission o its twenty-second session (1989)." The Working Group

devoted its thirteenth to twenty-third sessions (1990-95) to the preparation
of 2 uniform law." The work was carmied out on the basis of the working
papers prepared by the secretarial on the possible issves 10 be included
in the uniform law.* The draft articles of the uniform law, which the Working
Group decided should as a working assumption be in the form of a dmfi
Convention, were submitied by the secretanial.’ The Working Group also
had before it a proposal by the US AL relating to mles for stand-by letiers
of credit. The text of the draft Convention as presented to the Commission
by the Working Group was contained in the annex (o document No, A/
CN.9M408. After examining the Draft Convention submitted by the Working
Group and incorporaling amendments therein, the Commission formally
adopled the Draft Convention. It then transmitted the text to the General
Assembly along with a request 1o establish an International Convention
on Independent Guaraniees and Stand-by Letters of Credit by means of
a resolution and open it for signature. The General Assembly at its fiftieth
Session has adopied and opened for signature or accession the United Nations
Convention on Independent Guarantees and Stand-by Letters of Credit.

An Overview of the United Nations Convention on Independent Guaransees
and Stand-by Letters of Credii

The United Nations Convention on Independent Guarantees and Stand-
by Leners of Credit consists of 29 articles arranged under seven
chapters Chapter 1 on Scope af the Application has Articles | to 4; Chapter

m:hndumm;mmmwm. 17 AMNITY
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Il on Interpretation consists of Articles 5 and &; Chapler

ﬁ_ :‘:.-:fmm af Undertaking has Articles 7 1o 12; Chlp’ﬁ:i[ mlgnmﬂm
t.!ll!'l!l'ﬂfl amd Defencer is made up of Articles 13 10 19; Chapter "HI'

on Provisional Court Measures hus a single provision, namely Article 20

Chapter VI on Conflict of Laws consists of Articles 21 and 22, and the

final Chapter VIT sets forth the final Clauses in Astieles 23 1y 20,

Article 1 on Scape of Application delinea icali
of the Convention. The Convention uppliuﬂ :: &Fﬂrtxl:gm::: I::
indspgd:nt guarinice or a stand-by letter of credit if the mmﬁum
has his place of husiness in a Contracting State or if the rules of pri
i.nl-m:n.utmml' law led to the application of the law of a Cﬂmminlpg::
m hw:. however, been given the fullest freedom 10 opt out of the
ntion as a whale. Puragraph (2) is intended 1o recognize a night of
t]tqumenulctmmmm letter of credit 1 opt into the Convention
mrﬁtm;j;h i3 |:“lhm the provisions of Anicles 21 and 21:
or resolving confli ' ituat
n whia_:h a choice would have mght mii;m.g;ILLT? m
gfu:d:!a order to determine the applicable 1o a guarantee or stand-by lener
: lnwwlr!uinm:ﬂﬂilhdﬂﬂnﬁmmmcﬂmmﬁm
:ﬂll apply. This provision h. intended 1o provide a binding rule of privaie
[h.mmm lllwlmhtluad mdewm;ﬂt applicable law and its focus,
» 15 not limited 10 the provision in paragraph (1) (h).

existence and validity of the underlying transaction of wpon any other
undenaking 10 which confirmations or counter-guaraniess relate.

Aricle 4 on fmternationaliry of Undertaking lays down the test for
detrmining the internationality of an undertaking on the basis of information
contained on the face of the instrament. It states that an undertaking will
be classified as imemational if the place of basiness as mentioned in the
underiaking of any two of the following partics are in differemt States,
Le. guarantor/issuer, beneficiary, principal/applicant, instructing panty and
confirmer. If a party indicated more than one place of business, the relevamt
place of business will be the one which has the closest connection with
the undenaking. If an undentaking did not indicate the place of business
but specified his habitual residence, the habitnal residence would be
considered relevant for determining the internationality of the underaking.

Article 5 on Principles of Interpretation lays down the principles
sccording 1o which the provisions of the Convention are 1o be imerpreted.
These principles inclode: (i) international character of the Convention;
(i} the need 1o promote uniformity in the application of the Convention;
and (i) observance of good faith in the imternational practice of independent
guarantées and stand-by letters of credit. This provision is akin 10 the
comesponding provisions on [nterpretation i the other Conventions prepared
by UNCITRAL.

Anicle 6 on Definition enumerates the lerms used in the Convention
which in the comext of the Convention have specific meanings. These

Article 7 on lsssance, form and [rrevocability of Undersaking addresses
the issuance, form and irrevocability of an undertaking. Paragraph (1) defines
issuance as occuming when and where the undertaking leaves the sphere
of control of the guaraniorfissver. |t is imended 10 set the time of issuance
a5 a definite point in time since from that time onwards the guarantor/
tssuer will be bound by the Convention. Paragraph (2) establishes the rule
that an undertaking can be issved in any form which preserves a complete
record of the wext of the underaking and provides authentication of its
source by generally acceptable means or by a procedure agreed upon by
the guarantorfissuer and the beneficiary. The Convention thus rules out
ol undertakings. Paragraph (3) entitles the beneficiary 1o demand payment
from the time of the issuance of an undertaking, albeit in accordance with

its terms and conditions, unkess a different time is indicated in the undertaking.
Paragraph (4) makes an undertaking imevocable upon issuance unless
‘Stipulates that it is revocable.
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Article 8 on Amendment lays down the rules and procedures for amending
an undertaking. Paragraph (1) establishes the rule that no such amendment
is permissible unless it is in the form stipulated in the undertaking and
in the absence of «uch stipulation, according to the formilistic requirement
prescribed by Article 7 (2). It will be recalled that Article 7 (2) prescribes
the form which preserves o complete record of the text of the undemaking
and provides authentication of its source by generally acceptable means
or by a procedure agreed upon by the guarantorfissuer and the beneficiary.
Paragraph (2) embodies the concept of the pre-authorization of amendments
by the beneficiary unless otherwise, agreed. In such cases, the amendment
becomes effective upon issuance. Under paragraph (3), unless otherwise
agreed, amendments that were pre-authorized take effect upon acceptance
by the beneficiary. Paragraph (4) clarifies that such amendments have no
effect on the other parties unless they consent to those amendments.

Article 9 on Transfer af Bengficiary’s Right 1o demand payment deals
with the transfer of the beneficiary’s right (o demand payment under an
undertaking. Under paragraph (1), the benefictary can effect such transfer
only {i) if authorized in the undertaking, and (1) only to the extent and
in the manner so authorized. This is because in the case of transfer of
an undertaking, there is the issue not only of the basic authority to transfer,
but also the question of what percentage of the undertaking is subject to
transfer and questions of procedure, such as whether the transfer should
involve the issuance of a second Instrument containing certain modifications.
Pamgraph (2) is addressed to the case where the instrument is designated
a3 transferable but does not specify whether or not the consent of the
guarantor/issuer or another authorized person is required for actual transfer.
In this case also, the actual ransfer can take place only to the extent and

in the manner expressly agreed by the guarantor/issuer or another authorized
person,

Article 10 on Assigmment of Recond deals with the beneficiary's right
o assign proceeds. Paragraph (1) constitutes a general recognition of the
beneficiary's night 1o assign proceeds, whether or not the assignment is
irrevocable. In actual practice, revocable assignments of proceeds are of
limited practical value. Paragraph (2) obliges the beneficiary to give notice
of assignment 1o the guarantor/issuer, and not the assignee. This marks
& departure from the general law of assignment in various legal systems
n which it 15 the assignee who is required to give notice of the assignment
1o the debtor. The legal effect of such notice is that the guarantorf/issuer
would be disharged upon making payment 1o the assignee.

Paragraph (1) of Anicle 11 on Cessation of Right to Demand Payment
sets oot the conditions in which the rnght of the beneficiary to demand
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il come to an end. These conditions
l;{:m:}mr of a statement from the ben{g-ﬁcm-rr
linbility; (b} agrecment h:l.".l-rﬁ._tn the beni I::“f
the termination of the undertaking: (c)  pay
under the undertaking unless the und:ﬁa_uhn:
renewal, or for an automatic increase in the
continuancn of the un

— ——— - -
are: (a) receip-by the
about his fel.:_ust from
sary and guarantorfissaer o
lﬂl‘:fm of the amount u'-mtnhh:
provides for its automatic
amount available or Iilur
i ise; d) expiry of the vulidity
dertaking otherwise; and (d) :
he undertaking (in g.ccmdmce with Article 12) Paragraph ﬁ }
u?t t:;; pa:::s l:n agree that only the return of the dmuTl:- -imbm:;'.l 'I:.E
y i jvalent to the neham <
i Iy eguiva
ng or i edure funcrionally | i
o undﬂn‘:ﬁl ciy: af Pl_lﬁcissuamt of the uni!r:mk_lng 1 :1!.? nu.n "pﬂnp:;“::m
m':ﬁrigg:r cessation of the right of the b@&i}:ﬁcﬁm ::I:h : |:; .
gither independently oF 10 € . :
i 'u:umdtm hﬂ lli':I“mg_r:q:l't'l (13 () or 1 {b). However, retention of the dul_uxn:j_
m:d nutu;IEwE any right of the beneficiary after the ocCCurmel
wou

the events mentioned in paragraph (1} (<) ar {d).

Arficle 12 on Expiry concems the mpir}'_ :; lhrﬁ Midi.;ltinﬁr'::: Lnnf‘ .:-::

i ‘des that the validity penod of an uf : .
undeﬂ:!?g{ijllﬂprﬁ;; eapiry date or the last .d“ of & ﬁ.}'.ﬁli p:rﬂczf time
o m:Imed-in the undertaking; (il) if the expiry dc;:n.ends on 1 D: up.:mmim;,
Ep;n act or evenl pot within ;dm' mﬂ:n::’::sﬁ :,r sfz:: o o -,
when parantorfissuer 15 advi _ ..u.ﬂ’:d
and :_ij:lﬁnsany avent, when six yeurs have elapsed from the date of 1ssuance

of the undertaking.

i ; with the
[ stermination of Rights and Obligations 11&3_.1!- wnt!
ﬁghinﬁ ::I:ii:;i.;m of the gumrﬁmﬁsmr_um:} the he:.:tl;?ft;: rlr_“?:;
ph (1), the extent of these rights am:l obligations are 10 i
by the and conditions set forth i the underiaking its= s
X i, g ral conditions OF usages specified therein and by the pravisions
ﬁ}‘“:lﬂ -:;ngfr::uiun The expression “by the provisions of this E;l:::rrl:tiﬂtd
is intended to indicate that these :_igh:sﬂ::fnld hghl:g&m::‘n;; ::-!:: 1::.: O
1 f_rnm {T lmﬁnzf;ﬁ“hy all non-mandatory ;nﬂyismpns. of tl‘u:r:L
E!{-;uﬁntl;::n which are not excluded or nm:irf:n:?u;?:i i:rll‘ll?u n;:mg
- T?wm'mﬂ . Til:nrgmnt;l“gndu;::wnf Ij: such terms and condinons IT-
- ﬂﬂ?ﬂg q:‘:f the Convention, recourse cif be ha:l_ to the g:nlclm :r[
i pm'mmn sonal rules and usages in the international _pm::lu.e hir
s m“:ujnmsq:::d-hy letters of credit. This ruises the guestion whet
s Iy excluded by the parties could be mvoked by a :ul::ﬁ ;
u;!:':.le;ﬁs;u?’; It would seem that the provision provides a bulanc
o
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compromise. Any express stipulation by the purties woold ordinarily not
be ignored by n court or arbitml tribunal. However, a count or arbitral
iribunal s not precluded from hoving recourse (o the usages in order o
resolve a fundamental issue not provided for in the wndertaking.

Aricle 14 on Standard of Conduct and Liabiliry of Guaranton/{smier

- sets a sandard for the conduct of the guarnntorfissuer and makes him liable
for his failure or negligence to conform to thot standard, Paragraph (1)
obliges the guarantor/issuer to act in good faith and to exercise reasonahle
care having regard to generally secepied standards of international practice
in this context in discharging his obligations arising out of the undertaking
or out of the provisions of the Convention, Paragraph (2) forbids exemption
of the gusrantor/issuer from hability due to his fallure to sct in good faith
or for any grossly negligent conduct. This provision I8 not aimed s providing
the guarantorfissuer with exemption from liability for his failure 10 act
in good faith or for his neglgence, but is aimed at providing a limit to
the extent to which parties could contract out of liability for such failure
or neglipence. In actual practice, in certain commercial situations, paries
freely agree to a lower standard of care in the examination of demands
for payment. This provision is thus intended to take account of such practices.

Article 15 on Demand sets out the conditions and modalities for
submitting a demand for payment by the beneficiary. Paragraph (1) requires
the demsand for payment to comply with the formalistic requinement stipuluted
by Article N2} and to conform with the terms and conditions sl out in
the undertaking itsell. Paragraph (2) authorizes the parties 1o depart from
the geperal rule thal any of the documents required to be submitted in
order 1o obtan payment should be presented 1o the guarantorfissuer ot the
place where the undertaking was issved by allowing the parties to stipulate
in the undertaking anciher solution on the issue of time and for example,
agree that mere dispaich, rather than receipt of documents needed 1o ke
place prior 1o the expiry of the validity period of the undenaking. Paragraph
(3) establishes an implied cenification by the beneficiary making a demand
for payment (either simple demand or demand sccompanicd by documents )
that the demand 15 not frauculent or abusive in accordance with the provisions
of Article 19(1)a), (b) and (c).

Paragraph (1) of Article 16 on Examination of Demand and
Accompanying Documents obliges the guarantorfissuer 10 examine the
demand for payment and the accompanying documents in avcordance with
the standard of conduct referred to in Article 14(1). Paragraph (2) frames
the rule that unless otherwise stipulaicd in the undenaking or otherwise
agreed elsewhere, the guarantorfiswer thould examine the documents within
 reasonshle time with the scven-day period esablished as the outer lrmit.
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in impon of parngraph | of Article 17 on Payment is that upon
n;l?:nmn;lmﬂm;d:mndmmwﬁmmﬂilm@:m
certification of good faith), payment mﬂb:nndz‘h?mmmﬂnuc:
promptly Iﬂthtbﬂ'mﬁﬁﬂw:ﬂlcﬂﬂﬂﬂhlﬁlfiﬂqlﬁlﬁﬂimilw
Undenaking. Paragraph (2) clanfies that a payment made i contrEyention
of the provisions of Anticle 15 would not prejudice the nights of the principal/
apphicant. e,
' i ight of set
Article 18 on Ser-off permits the guarantor/issuct a_n;ht_ _
making payment to the beneficiary, unless otherwise mpulnnd:d Ez
undertaking or otherwise elsewhere .gmed. by the guarantor/issuer r:
bencficiary, As to the types of claims which wgqﬂhcummnum set
off, Article 18 exempts not just those claims asising from Lhtlmdmhrmg
transaction, but also any other cluims that the principaliapplicant might
pssign 1o the guarantorfissuer.

1 icle 17 of the Convention obliges the puarantorfissuer to make
wm:rh;tfumd payment o the beneficiary upon presentation of a
conforming demand, Article 19 on Exception to Payment ﬂuﬁﬂm
authorizes him to refuse payment in the t:ﬂ.if!lﬂfl_ manifestly and ¢ yl
improper demand. Anticle 19 is a key provision the Convention I;:;l
is intended to harmonize the law in the area of fraud vis-a-vis independer
and stand-by letters of credit. Asticle 19 enshrines a rght n:tll.u.
of the different approaches countenanced in the Commission for the
formulation of this provision. These approaches were whether this provision
should be framed in terms of a duty of the guarantorissuer inth:ca:;
of & manifestly and clearly nnpmper:h:nmndutwhulmrllmgumlnt:l
issuer should merely have a right to refuse payment or whether 1o H]'ul'e
intact the discretion of the pnnm‘ﬁﬂuﬂ'inmh:mﬂ.m article, finally
reflects the approach based on the right of the guarantorfissue
mwmmmm.}huvmthhmq::tmmnqﬂttﬂnmh I::ﬁ
as o make it amply =hﬂu'mﬁh!ng_5?:um:£“ln‘hmlinnp
mmmﬂumﬂmwﬂhwmﬁmdmmhm



Paragraph (1) of Article 19 defines an improper demand. Under this
provision, & demand is improper when it s moanifest and clear that (1)
a document presented in connection with the demand is not genuine or
hus been falsified; (1) payment is not due on the basis asserted in the
demand and the supporting documents; and (iii) judging by the type and
purpose of the undertaking, the demand has no conceivable basis. Paragraph
{2) then sets forth the situations in which n demand would have no
conceivable hasts, namely (i) the contingency or risk which the undertaking
was (0 cover has not matenalized; (i) the underlying obligation of the
principal/applicant has been declared mvalid by a court or arbitral tnbunal;
{i1i) the underlying obligation has been fuifilled to the satisfaction of the
beneficiary; (iv) the fulfillment of the underlving obligation has been
prevented by wilful conduct of the beneficiary; and (v) in the case of a
call under a counter-guaraniee, there has been complicity between the
beneficiary making the call and the guarantor/issuer. Since a8 aguinst the
principal/applicant, the guarantor/issuer is to be considered 1o have a duty
not to pay against an improper demand and thus not 1o prejudice the right
of the principal/applicant 1o pursue court measures (o challenge or block
the action of the guarantor/issuer, paragraph (3) is intended 1o safeguard
that right of the principalfapplicant.

Article 20 on  Provisional Court Meavures is a corollary of Aricle
19, 1t is intended to establish the nght of access 10 the court by the principal/
applicant to prevent the beneficiary from receiving payment in the cases
specified in Article 19(1){a), (b} and (c). The right of access provided 1o
the principal/applicant has, however, been restricied to the cases stipulated
in Article 19(1)}a). (b) and (c)] so as w avoid undue inerference of

courts in payments under independent guarantees and stand-by letiers of
credil

Articles 21 and 22 on Choice and Determination of Applicable Law
are intended to provide binding rules of private international law 10 be
used in determining the appliczble law, These apply in any situation in
which a choice would have to be made between the laws of different Ststes
in order 10 determine the law applicable to an independent guarantee or
stand-by letter of credit, whether or not in the end it is determined that
the Convention will apply.

Finally, Articles 23 10 29 set out the Final Clauses. Amongst the Final
Clauses, Articles 27 and 28 are noteworthy in that while the former forbids
making of any reservations 10 the Convention, the latter stipulates the
requirement of just five mtifications/accessions for the entry into force of
the Convention.

ELECTRONIC

RAFT MODEL LAW ON LEGAL ASPECTS OF

e EA’I‘& INTERCHANGE (EDI) AND RELATED MEANS OF
COMMUNICATION

Under the topie of Electronic Data Interchange (EDI, “:.' '!;ln:::‘tm?:‘rﬂlu;
had before it at the Twenty-ei ﬁ;hﬁlﬁn h{ll :g:':ul:::n? E n:.“ el
Law on Legal Aspects of E Eﬂi

18t 14 deaft aticles,® submitted by ts Working Group on
:fn::::n: ;:m Guide 1o Enactment of the Model Law prepm::t by th:
Secretarisl with a view 1o providing guidance to legisiatures t .ﬂ':'
consider enacting the Model Law.’ g ‘:t:}’l 'H:in'[:: ; inte ‘ J

ta cremted, stored or exc n [ commet

ﬂ:?ml:sd%m Commission al that session l:hnplndl draft lmclh.: | :::;
1o 11 of the draft Mode! Law on EDL These provisions are 10 be re
as final subject to any amendment that may become necessary as n:
consequence of the decisions tken by the :_‘:mnumun o its mlr}l m_nh
in 1996 when it will take up for consideration the remaining drail “ﬁ: s
of the Model Law, aamely draft articles 2 and 12 to 14, As mthulb::n:
work in the field of EDL, it has been decided 10 uk-.:ulpwurk_un negots hnluli?
and transferability of EDL transpor documents, with particular umph“ .,;
on EDI maritime transport documents after the Commission has comp
its work on the Draft Model Law on EDL

An overview of the draft articley adopted by the Commission

The draft articles of the Model Law on EDI finalized by the Commission
are Articles | and 3 10 11

jon i of the Model Law

Anticle | on Scape of Application limits the scope _
wdmmuimﬁnrgﬁunﬂinﬂsplwmu[mmndmm
The Maodel Law h.hnﬂm.mmm:npﬂludahwimmemndiﬁ
lh:::qnnfﬂthhdﬂuwmmmmufﬂ}lmdmhmdm
communication outside the commercial arca. |

Article 3 on Interpretation lays down the principles according 1o which
ﬁcpnwhhmufthtﬂndﬂhwmmhemﬂpm.

Anicle 4 entitled Non-discrimination of data m‘ard_ enshrines the
Fhmiﬂtmudu:mmﬂ:mwldmhdhnhﬂﬂmd piy-g-vir wrillen
feats.




legal requirement of *writing’ if the information contnined therem i
nccessible 50 as o be uwsable for subsequent meferonce. The term “mle of
law' bsed in this bricle s imended to be conflined [0 rules of statuies
and case low mnd is nol 0 be extende! to requirements resulling from
trade wsages and practices. Although this rele i< mandatory 1t permits cnacting
Swtes 10 exclude cemain situations from the scope of this mandatory mle
provided those sifvabons are enumerated under paragraph (1),

Article & on Signamire lays down the critenia for meeting the legal
recuirement of ‘signature’ i the case of o data message. It ststes Chat
this requirement would be met if a method is used 1o wdentify the onginator
of the duta message and that method is relnble and appropriste for the
purpose for which the data message was gencrated of communicated
Paragraph (2) of this article enahles enacting States to exclude the application
of this rule in certain siuations which should be listed thercunder.

Article 7 on Original is intended 1o deal with two distinet siluations.
The first situstion is in which a rule of law requires information to be
retained in s original form. In this situation, there will be no need for
machine-readable information 1o be displayed. The second situation would
be wherein 4 rule of law requires information 10 be “presented’ in its onginal
form, for example, in the context of judicial proceedings. In that situation.
the information should be capable of being displayed, for example, 1o a
Judge.

Article £ on Admisubidiy and Evidential Weight of Data Messages
incorporates the principle that data messages should not be discnminaed
in the context of evidential requirements, Thus, information presented in
the form of data messages should be admitted as evidence and given due
weight.

Anicle % on Retention of Data Records lays down the conditions for
adapting the rule relating 1o retention of doacuments or records 1o the retention
of datn messages. These conditions include (i) the data message should
be accessible for subsequent reference; (i) the data message must be
maintained in the format in which it was generated, transmitted or received
or in such format which can be demonstrated 1o represent the message
generated, transmitied or received; and (i) the dutn message identifies
lts origin, the data and time of its transmission of receipt, The obligation

1o retain dats messages, however, does not extend 1o retaining all of the
transmittal information mssocisted with a data message.

Paragraph | of Amicle 10 on Party Autonomy enshrines the principle
of party autonomy in relation 10 Chapter 111 of the Model Law entitled
Communication of Daw Meszages. It allows contractual derogations from

BT L]

; n Nl Simce this could
o 4 e L e
be recognized by applicable rules of national law, paragraph (2) clarifies
ﬂnpmhmfmmmdjfymmhqihwmmmndinﬂhnpmu
if it is permitted by applicable rules of law.

Article |1 on Antribution af Dara Humrsuucl:tﬂnlﬁ_nf complex
but useful provisions. Paragraph (1) states that :‘h: origimator will be bound
wamMuuﬂllmmwﬁmﬂy.WIiiw
Fuvﬂalhﬂhrwuﬂii.lmh:ﬂmmdhhhmﬂhtdﬂm
i‘imwmﬂdhj:pﬂmnmﬂiudmmmhb:hﬂ.w
ﬂjuh-hhhulﬂﬂﬁuﬁ:;inihtpzltw;ﬁﬂ

hmupuhiqm'n!uu ginator: firstly. sifuations
::d:hnmwh ;ppﬁndmulhmlimhmpmuchufpwinmlyw
by the originator, secondly, sitautions in which the addressee properly applied
a procedure which was reasonable under the circumstances; and thirdly,
lhu;ﬂnminwhkhu:dummmuludﬁmnhmﬂnwm
who by virue of his relationship with the originator had sccess 10 the
ORginatons ﬂdmﬁlhnp'nmmvrhﬂ:rmh{d}. the
ui;imﬂuﬁdhmhudhmutﬁndﬂuﬂmnfmcﬂlm
ﬂ!’dﬂl'ﬂtﬂtm“miﬁdhlhlﬂm&ﬂlnﬁeﬂuuhﬂ
hmMpwmm&mm;meMnmm
knew or shoold have known had he exercised reasonuble care or used any

that the data message was not that of the onginator. Under
paragraph (5}, the addressee is entitled 10 rely on the data message up
uth:puimﬂuﬂuumuumtnmwunmhuaruuuqnm.
However. the addressee is not so entitled when he knew or should have
hnrwnbymhh:m&mwmurwmm
Mmmhmmﬂmmmﬁwm
entitles the addressee 1o regard each data message as a scparale MESSAEE
-dlnmmlhﬂunmﬂhlmh&hkmwmmmldhﬁtkmnhy
exgrcising reasonable care of Using any agreed procedure that the repetition
was o duplication. This provision is yet 1o be settled by the Commission
m-n-rf:utqanWhﬂhulhmunmuﬂnmmnpnuiﬂtﬂm
should be rebuttable or irrcbuttable.

ﬂ:mmmwmm
Mhmﬂwm;um&cmﬁm
had examined the first draft entitied “Druft Guidelines for Preparatory

Conferences in Arbitral Proceedings™ ot its twenty-seventh session in 1994
unc had requested the Secretariat to revise it in the light of comments

B Do, Mo ACH MABA A




and suggestions made at that session. The proposed guidelines were motivated
by the consideration that in appropriste circumstances, & preparatory
conference might be 4 useful exercise and that intemationally harmonized
guidelines would help practitioners in deciding whether (o hold a preparatory
c«nuﬁmm:urnm.mdlfumwumheMmhlp:hmmml‘u
it and carry it out. AL its Twenty-cighth Session (1995), the Commission
had before it a revised version prepared by the Secretariat entitled “Drafi
Notes on Organizing Arbitral proceedings™" The Draft Notes consist of
an Introduction which outlines the purpose and origin of the Notes and
a section entitled “Procedural matters for Possible Consideration” containing
notes on a checklist of marers o be bome in mind while arganizing arbitral
proceedings. This section sets out noles on sach topics as (i) set of arbitration
of nﬂlﬂ; (i) language of the proceedings; (iii} place of arbitration; (iv)
WMMim;{ﬂm&m[ﬁ}Mmq;ﬁﬂmﬁn‘
ﬁmmmwmmm;mﬁjw&:ﬂm
means of sending writings: (i) timing of writien submissions; (x) practical
details concerning written submissions and evidence (e g. number of copies,
nmbmn;ufimﬂ:wﬁmm.mfﬁmhdmm;,mm#
mhtmﬁ:ﬁﬁupﬂnnlmmﬂpﬁﬂ#mm
I:Iﬂﬂﬂrcﬂmwiﬂmﬁ:lmg; (xii1) documentary evidence; (xiv) physical
mrdm::mhn*_dmdnmmt:ﬂtimuﬁ: {xv1) experts and expert
mulﬁﬂﬂipﬂ;{lﬁﬁjnnﬁmnﬂlﬁms-d{m]m&
requiremenis conceming filing or delivery of the award. The Commission
mhnHﬂumhﬂmmufﬂthﬁHm:ndmm:m
fo prepare a revised draft taking into account the comments and suggestions
H‘I:Eﬂm‘d:ﬂmnfﬂﬁﬂmﬂnﬁhfmnﬂ!ﬁuﬂhﬂmy—
ninth session in 1996

(4) ASSIGNMENT IN RECEIVABLES FINANCING
ﬂnﬂmqi:.ﬂutmﬁmi-niuwfﬁgﬂﬂmhnﬂﬂﬂhd
mﬂhlﬂp@dhuﬁmﬂmhm&mﬂfm
mnum*hmwmmmﬂuﬁmmh
Thmhinnnflhehpm-u:'hmuhhhdﬁiﬂ:ndfuﬂﬁ:
fwﬂ:ﬂmﬁﬁmmm-mﬂuﬂfmmhﬂtmﬂwﬁﬁ
myuwmhmmﬂwhh financing arising from the
wmwmhﬂrymumh validity of cross-
hhwimmmmmmmmm
muuh-unmmmﬂnd:ﬂamdmmuu
hdﬂqmmmwmwmmmﬁpmhh
for undenaking work in this area as it was felt that this could
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facilitate ternational trade as assignment of receivables was one of the -
most important transactions in the financing of international trade. It was,
therefore, decided to entrust the work of preparing draft uniform law on

assignment W0 a working group.

(5) CROSS-BORDER INSOLVENCY

On this topic. the Commission has initiated the task of developing
a model legislative framework for judicial cooperation and for access and
recognition in cross-border insolvencies and 1o entrust thal work 10 a working
group. The proposed legislative framework is intended to remave or minimize
the obstacles that stand in the way of judicial cooperation and access and
recognition in cases of cross-border insolvency. These mainly arise because
of the diversity of approaches in different legal system and conflicting
junsdictons. Since the incidence of cross-border insolvency 18 likely 1w
increase appreciably on accouni of the recemt trend towards integration
of national economies with the world economy, the Commission’s initiative
in the area of cross-boeder insolvency appears to be in the right direction,

(6) BUILD-OPERATE-TRANSFER (BOT) PROJECTS

On this topic, the Commission at its Twenty-eighth Session (1995) had
before it & note prepared by the Secretarial on the possible future work
o be undertaken in the Commission." The note identified three arcas for
foture work by the Commission, namely (i) preparation of guidelines 1o
assist Siates in establishing a legal framework conducive to the
implementation of BOT projects; (ii) preparation of guidelines on
procurement for BOT projects which could possibly include preparation
of model procurement regulations or of a model bid solicitation document
for BOT projects; and (1) preparation of a study on problems encountered
m the area of contracting since in a BOT project contracts have 1o bhe
negotiated stmultaneously with a multiplicity of parties and all these contracts,
many of which might be inter-related, have to be fitted into & composite
contractual package to eénsure the successful implementation of the BOT
project. The Commission endorsing the Secretariat's recommendations
fequesied it to prepare a report on the aforementioned three issues for
submission at its next session. It was also emphasized that the work of
the Commission should not duplicate the work of UNIDO on the preparation
of “Guidelines for the Development, Negotiation and Contracting of BOT
Projects” which was ot an sdvanced stage. It should be noted that while
the UNIDO's Guidelines are geared towards describing the main policy
concerns that States should address when deciding whether or how to
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implement BOT projects, the Commission's work in this area would be
devoted to addressing & number of practical obstacles of a legal nature
which make it difficult to implement such projects.

IL. United Nations Conference on Trade & Development (UNCTAD)

Since the establishement of UNCTAD in 1964, a number of multilateral
legal instruments have been negotiated and adopted under its auspices: the
General and Special Principles 10 govern internationsl trade relations and
trade policies conducive to development in 1954: the Generalized System
of Preferences (GSP) in 1971; the Convention on a Code of Conduct for
Liner Conferences in 1974; the Chaner of Economic Rights and Duties
of States, proclaimed in 1974 by the General Assembly in resolution 3281
{XXIX), the Agreement establishing the Common Fund for Commeodities
in 1980; the Set of Multilaterally Agreed Equitable Prnciples and Rules
for the Control of Restrictive Business Practices in 1980; the United Nations
Convention on International Multimodal Transport of Goods in 1980; the
United Nations Convention on Conditions for Registration of Ships in 1986;
the United Nations Convention on Maritime Liens and Mortgages in 1993;
and several international commodity agreements.

This note summarizes UNCTAD's current legislative activities conceming
commodities, technology, restrictive business practices, economic co-
operation among developing countnes (ECDC) and maritime and multimodal
transport.

1. COMMODITIES

Within the United Nations system, UNCTAD is the principal organization
responsible for the negotiation of intermational agreements on trade in
commodities. Since 1965 conferences have been convened under the auspices
of UNCTAD for the negotiation or renegotiation of international commaodity
agreemenis on cocoa. nafural rubber, jute, ropical timber, olive oil, wheat,
sugar and tin.

Conference resolution 93(1V) established a framework for international
action 0 improve international trade in 18 commodities of export interest
to developing countries known as the Integrated Programme for Commodities
{IPC). The IPC called for the establishment of &8 Common Fund and
negotiation and renegouation of intermational commodity arrangements.

The Common Fund for Commodities

The principal multilateral legal instrument in the context of the IPC
is the Agreement establishing the Common Fund for Commodities (TD/
IPC/CF/CONF25). This Agreement, which came into force on 19 June

1989, has established a new multilateral financial institution of a universal
character aimed at facilitating the conclusion and functioning of ICAs,
particularly concerning commaodities of special interest 1o developing
gountries. The Common Fund's functions include the financing, through
its first account of commodity stocks and, through its second account, of
commodity development measures.

Adoption of New or Renegotiation of Existing ICAs

Cocoa : The International Cocoa Agreement 1986 was due to expire
on 30 September 1987 but was extended by a decision of the International
Cocoa Council for a further period of three years. The UN Cocoa Conference
1992 met in five parts: first from 21 April to 1 May; the second from
6 to 24 July; and the third from 2 1o 13 November; the fourth from 22
Febrvary to 5 March 1993 and the fifth, in July 1993. The last part of
the Conference was able to establish the text of the Intemational Cocoa
Agreement 1993 (TD/COCOA.8/17/Rev. 1). The Agreement came into force
on 22 Februarv 1994, It will remain effective for a period of five years
from the date of its entry into force unless the International Cocoa Council
decides to extend or terminate it. The Council has been authorized to extend
the Agreement for two periods not exceeding two years each.

Although the principal aim of the 1993 Agreement like that of its
predecessor, is 1o maintain the price of cocoa beans between an agreed
set of prices, it has the following distinctive features as compared with
the previous agreements;

(i} the incorporation of discretionary intervention prices;

(11} the sbandonment of the maximom and minimum prices;

{iii) withholding scheme 1o supplement the buffer stock which remains,
however, the main supply regulatory mechanism to achieve the
principal aim of the Agreement.

{iv) rules and procedures for the revision of price levels at an annual
review,

{v) the deletion of all references to bommowing and the denomination
of the prce levels in SDRs.

Jute : The 1982 Agreement was renegotiated at the UN Conference
on Jute and Jute Products held under the auspices of UNCTAD from 30
October to 3 November 1989 and culminated in the Intemational Agreement
on Jute and Jute Products 1989. The 1989 Agreement entered into force
on 12 April 1991 and will remain effective for a period of five years from
the date of its entry into force unless extended or terminated by the



International Jute Organisation (LJO) in accordance with its provisions. The
Council has been empowered to extend the agreement for not more than
two peniods of two years each.

The main features of the Agreement are much the same as those of
the 1982 Agreement. It maintains the same basic mms and provides for
the same means to achieve them. The objectives of the 1982 Agreement
have, however, been spelt out in greater detail in the new Agreement. The
most imporant of these objectives are: 10 enhance the competitiveness of
jute and juie prodocts; to maintain and enlarge existing markets as well
as 1o develop mew markets; o develop new end-uses of juic including
new jute products; and o promote the expansion and diversification of
imtemational trade in juie and ole products. One new objective i3 o give
environmental aspects due consideration in the activities of the 1O,
particularly by creating awareness of the beneficial effects of the use of

juie as a natural prodect.

Olive Oil : The United Nations Conference 1o negotisie a successor
agreement 10 the Intermational Agreement on Olive Oil and Table Oils 1986
met in Geneva from 8 to 12 March 1993 and adopted “Protocol of 1993
extending the Intemational on Oil and Table Ouls, 1985, with
amendments” (TDVOLIVE OIL 9/6). The Protocol came into force on 26
January 1994. The 1986 Agreement contains general provisions with respect
to international cooperation and concerted action for the integrated
development of the world economy for olive products and is aimed at
rade expansion and standardization of olive products, modemnizanon of
olive cultivation and oil extraction, improvement of olive products and
by-products indusiry with regard 1o the environment.

Tropical Timber : The Intemnational Tropical Council decided to extend
the Iniernational Tropical Agreement 1983 for a further period of rwo years
ending on 31 March 1992 The United Nations Conference for the Negotiation
of a Successor Agreement 10 the 1983 Agreement met in Geneva in four
parts: the first from 13 to 16 Apnl; the second from 21 10 25 June; the
third from 4 to 15 October and the fourth one from 10 to 26 January
1994, On 26 January 1994, the Conference adopted the final ext of the
Imernational Tropical Agreement 1994 (TDXTIMBER.2/16). The Agreement
has not entered into force as yet. The Secretary-General of the United
Nations is holding consultations with the parties concerned.

Natural Rubber: The International Natural Rubber Agreement 1987
entered Into force on 3 April 1989 and was to expire on 28 December
1993 unless extended by a decision of the Intemational Notural Rubber
Council. The 1989 Agreement is to be replaced by the International Natural

Rubber Agreement 1995 (TDVRUBBER,¥/11) which is still to enter into

force.

Sugar | The Imemational Sugar Agreement Immd_imnfﬂl:l:nu
20 Jarusry 1993 rnmummu;.mmmaumw
is on expon quotas and national stocks in order to stabilize prices.

Cosffee © The Imtemational Coffee Agreement 1983, with its economic
jons suspended since July 1989, had been cxiended to 30 September
1993, In Apeil 1992, the Inemational Coffee Council had established a
Negotiation Group for the negotiation of a new, market-onented International
Coffee Agreement on the basis of a universal quota supporied by an effective
system of controls. The Negotiating Group was able to conclude the
Intemsiional Coffes Agreement 1994 in London on 30 March 1994 (EB
3467/} which entered into force on | October 1994,

Copper : The Terms of Reference of the International Study Group
on Copper became effective as from 23 January 1992 (TD/COPPER/15).
The inaugural meeting of the Group was convened n Geneva from 22
w0 26 June 1992 and i, inter alia, amended paragraphs 13 and 14 of the
Terms of Reference. Paragraph |3 authorized the Group to be designated
as an International Commodity Body under Article 7(9) of the Common
Fund Agreement, for the purpose of sponsoring projects on Copper to be
financed by the Common Fund through its Second Account. Pargraph
14 bestowed on the Group on international legal personality.

Tin : The Terms of Reference of the Intermational Tin Study CGroup
(TINTIN.7/15) negotiated under UNCTAD auspices in April 1989 hove
yet 1o enter with force as the requirement of an unspecified number of
States accounting for at least 70% of trade in tin has not been fulfilled.

Others - Tt should be pointed out that in respect of agriculiural products,
there are Intergovernmental Groups in the FAD on bananas, citrus fruits,
fisheries, forestry, grains, hard fibers, kenat and allied fibers, meat, oil seeds,
oils and fats, rice, tea and wine and in GATT (now WTO) on dairy products
and meal. These intergovemmental group meet at regular intervals to review
the market situation and prospects of the commodities in question.

1. TRANSFER OF TECHNOLOGY
International Code of Conduct on Transfer of Technology

The UN General Assembly by resolution 32188, had convened the
UN Conference on an International Code of Conduct on Transfer of
Technology to negotiste and adopt such a code, The Conference held six
sessions hetween October 1978 and May 1986, but was unable to complete
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its work due o disagreement on Chapler 4 on restnictive practices and
Chapter 9 on applicable law and setlement of disputes of the draft Code
(TIVCODE. TOT/4T). Since then consultations are being carried out by the
Secretary-Ceneral of the United Nations. Al UNCTAD-VILL (1992), the
Conflerence noted the lack of agreement in recent consultations on this
subject and recognized “that the conditions do not currently exist to reach
full agreement on all outstanding issues in the Draft Code of Conduct.™
The General Assembly, in its resolution 48/167 of 21 December 1993,
endorsed the above finding of UNCTAD-VIIl and mvited “the Secretary-
General of UNCTAD, based on the relevant provisions of the Caragena
Commitment and taking into account the findings of the Ad Hoe Working
Group on the Inter-relationship between Investment and Technology Transfer,
o report 1o the General Assembly at its fiftieth session on the state of
the discussion”. The Secretary-General of UNCTAD in its report submitted
to the fiftieth session of the General Assembly (TDMCODE TOT/&0) has

advised the General Assembly to formally suspend the negotiations on the
draft code of conduct

3. RESTRICTIVE BUSINESS PRACTICES

Set of Multilaterally Agreed Equitable Principles and Rules for the
Control of Resirictive Business Practices (RBPs).

The United MNations Conference on Restrictive Business Practices
approved in April 1980 a Set of Multilaterally Agreed Equitable Principles
and Rules for the Control of RBPs (TIVB/RBPACONF. 10/Rev. 1) which the
General Assembly adopted by resolution 35/63 in December 1980, The
Prnciples and Rules established, for the first time, intermational means
for the control of RBPs, including those of TNCs, adversely affecting
miernational trade, in particular the trade and economic development of
favolo 3

Subsequently, the Trade & Development established an Intergovernmental
Group of Expents 1o perform the task of monitoring, implementation and
review of the Principles and Rules and 10 convene periodically Review
Conferences for the improvement and further development of Principles
and Rules. The first Review Conference was held in Geneva from 4 10
I5 November 1985; the second one from 26 November 1o 7 Decomber
1990, and the third one on 13 November 19935, The Third United Nations
Review Conference reviewed 15 years of the application and implementation
of the Set (TOVRBP/ACONF4/%) and considered RBPs that have an effect
i more than one country, in particular developing and other countries (TDV
REBPICONF4/6), the role of competition policy in ecomomic reforms in
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The International Group of Experts on RBPs had asked the UNCTAD

Secretanat

um:h-aﬂuha-ludﬂmmﬂﬂﬁinum

to prepare . .
T provisions of the Set of Principles and Rules so0 as to assist countncs
ngunll groupings not having legislation on RBPs to devise sufh
wumﬂmmhwnﬂh,mw
mmm.mmﬁ-mmmmw
HIMLI*HLNFM%W{'MWM“;;
TkﬁmnrulE:pﬂmnhsm&mnhﬂbmh:Hﬁw_Hmla <
1994, considered this text and revised the commentarics. It asked t
Secretariat to compile drafung hhuvmﬂdﬂlw
udmhﬂhnmhiummmhmhnnﬂnvﬂmmw

ourteenth session held from & w0 {0 March 1995, the Group
ﬂmhmﬂmmmam:www
the Secretariat (TD/B/RBP/Misc.16) and decided to further revise the
_ﬂmhmﬂmmmhmﬂudmaﬂhhh:
before 15 May lﬁ.mwmmﬁq mrmmr;h
sccordingly sets forth the revised commentaries taking into account |

comments submitied by the Governments and recent
legisiation worldwide.

trends in compehition

4 ECONOMIC COOPERATION FOR DEVELOPMENT
Generalized System of Trade Preferences (GSTP)

mﬁmnmwmwmumm-

its Ministerial-level meeting hosted by Yugoslavia

in Belgrade in 1987

It came into force on 19 April 1989, It is aimed at liberalizing trade among
“c:;hw“: HMMMM




